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NEWARK ROAD, SUTTON IN ASHFIELD 
EDUCATION REBUTTAL 

1 Introduction 

1.1 My name is Ben James Hunter. My qualifications and experience are detailed in the 
Appellant’s Education Statement of Case (10th December 2024) which is appended to 
Gary Lees’ Proof of Evidence. 

1.2 Subsequent to the production of the Appellant’s Education Statement of Case, 
Nottinghamshire County Council (“NCC”) have provided an updated consultation 
response (received on 19th December 2024) which supersedes the previous evidence 
dated 14th March 2024. Accordingly, the purpose of this Rebuttal is to respond 
directly to the updated evidence. 

1.3 For the sake of brevity, this Rebuttal will reproduce the data in the consultation 
response verbatim, and provide a response to the new information. 

2 NCC Secondary School Provision Statement (19th December 2024) 

2.1 The NCC Secondary School Provision Statement consists of seven paragraphs and 
three tables, over three pages. The first paragraph states the following: 

The County Council forecasts future school capacity on a pupil planning area basis 
using the methodology prescribed the Department or Education (DfE). The forecast 
data includes demand expected from new housing development where this is subject 
to planning permission. The latest projection data (School Capacity Survey 2024) was 
published in October 2024 and includes demand from consented developments as of 
April 2024. A summary of the pupil projection data for the Kirkby-Sutton Planning 
Area is displayed below. 



  
 

    
  

 
            

             
          

 
       

 
              
            

         
              

 
 

             
           

           
              

            
         

          
         

   
 

      
 

            
       

            
             

              
               
            

         
   

 
 

             
             

4 

NEWARK ROAD, SUTTON IN ASHFIELD 
EDUCATION REBUTTAL 

2.2 There is no argument with NCC regarding how the projections were produced. 
However, what is evident, if this paragraph is correct, is that there has been double 
counting of applications. This is discussed further below. 

2.3 The second paragraph states: 

There is forecast to be a surplus of secondary school places in the planning area 
which would be sufficient to accommodate the pupil demand from a further 1537 
dwellings based on the County Council’s adopted pupil yield (16 secondary pupils per 
100 dwellings). Thus, the appeal site alone would not result in a deficit of places. 

2.4 This is an important statement. There is currently forecast to be sufficient capacity 
for 1,537 new dwellings (assuming that all will be child accommodating dwellings, 
which they will not be, meaning that this is a worst-case scenario figure) whereas 
this development is 300 dwellings, meaning that there is over five times the number 
of surplus places available based on the most recent published projections. This 
surplus capacity takes account of all sites with Planning Permission up to April 2024, 
as discussed in paragraph 1. The remaining applications are at various stages of the 
planning process, and may never receive a positive determination, as discussed 
further below. 

2.5 The second paragraph continues: 

However, the appeal site is not the only development proposal within the planning 
area. The County Council has been consulted on 19 planning applications, totalling 
1912 dwellings, which have not been included in the projections data, either because 
they remain to be determined or, in few cases, have only recently been permitted. 
Cumulatively these sites would result in a deficit of school places and therefore the 
County Council is seeking to ensure that the cost of the additional places required is 
shared proportionately between sites, also having regard to the further sites which 
have been allocated in the draft local plan and which have not yet come forward for 
consent. 

2.6 The first paragraph and the second paragraph of the Secondary School Provision 
Statement do not correlate. The first paragraph states that the impact of all 
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consented developments as of April 2024 have been included in the projections. 
However, when looking at the Table of developments that NCC claim have not been 
included in the projections, it is clear at least one has been permitted prior to April 
2024. 

2.7 Specifically, the allocation site of H1Kd – Off Walesby Drive (196 units) was Approved 
in January 2024, with a signed Section 106 agreement dated 9th January 2024. This 
development will have been included in the projections if NCC’s previous assertion 
about developments approved as of April 2024 being included is accurate. This is 
therefore a clear case of double counting. 

2.8 Furthermore, the allocated site of H1S1 – North of Frackley Road, Teversal (124 
units) was Refused in December 2023, and was the subject of a Hearing in December 
2024, which has yet to be decided. This development, therefore, should not be 
included in the projections. 

2.9 Other sites, as the NCC Statement makes clear, do not have planning permission. 
Indeed, of the 1,912 units (which should be at most 1,592 to address the double 
count above, and the refused application) there are only two1 that have received 
permission since April 2024 (for 40 dwellings and 11 dwellings respectively). The rest 
are applications that may or may not be approved, and if or when they are, will have 
to address any shortfall that exists at the time. 

2.10 It should be noted that in regards to the development of 40 dwellings (Hardwick 
Lane, V/2024/0063 – see Appendix A), NCC requested a Secondary School planning 
obligation, but this was not supported by ADC, who stated (page 24 of the 
Committee Report): 

A contribution of £125,960 towards secondary education is requested by the County 
Council. Despite this request, this application on its own does not lead to a deficit in 
secondary school places within the Kirkby-Sutton planning area. For reference, this 
development would generate the need for six secondary school places within the 
planning area at a time when there is currently a surplus of 179 secondary school 
places. 

1 V/2024/0063 and V/2021/0793, as per the Planning Portal on 5th January 2025 
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Whilst it is recognised that the County Council have been consulted on numerous 
planning applications within the planning area which could cumulatively result in a 
deficit in secondary school places if all pending major planning applications were to 
be granted planning consent, in accordance with Regulation 122 of the Community 
Infrastructure Levy Regulations 2010, planning obligations are intended to assist in 
mitigating the impact of unacceptable development to make it acceptable in 
planning terms and can only constitute a reason for granting planning permission if 
they meet the tests that they are necessary to make the development acceptable in 
planning terms, directly related to the development and fairly and reasonably related 
in scale and kind to the development. 

On this occasion, the grant of planning permission would not result in a significant 
reduction in the availability of secondary school places within the Kirkby-Sutton 
planning area, with 173 secondary places remaining available should this application 
be granted planning consent. Subsequently the requested financial contribution of 
£125,960 cannot be adequately justified as necessary in accordance with Regulation 
122 at the present time with regard to this application. 

Based on current data there is a projected surplus of places in the planning area for 
primary secondary places, and the impact of the development would not lead to a 
deficit in provision. Contributions are not sought towards primary education. 

2.11 ABC confirmed in this Committee Report that, in line with the Appellant’s Education 
Statement, that planning obligations towards Secondary School provision did not 
fulfil the tests of CIL Reg 122 (2). The difference between the number of available 
pupil places when this Committee Report was published (17th April 2024) and today, 
is that spare capacity has grown. 

2.12 What is clear is that, as NCC state in paragraph 2 of their Statement, there is capacity 
for 1,537 new dwellings before the schools are full. There are currently 51 dwellings 
with planning permission that can draw upon this surplus. Therefore, this 
development of 300 dwellings does not cause a deficit, and there is clearly still 
expected to be a significant number of surplus places available if this development 
receives a positive determination. 
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2.13 On the basis of the above, there is not sufficient evidence to demonstrate a deficit of 
places. 

2.14 The third paragraph states: 

The 1912 dwellings which are subject to planning applications comprise 1227 
dwellings on sites which are allocated in the draft Ashfield Local Plan (ALP) and 685 
on windfall sites which are not allocated in the draft ALP, including 300 dwellings on 
the appeal site. The draft ALP proposes to allocate a further 1177 dwellings on sites 
which are not yet subject to planning applications. The total growth across all these 
sites would be 3089 dwellings, which is 1552 dwellings more than the projected 
surplus capacity could accommodate. It is therefore requested that the cost of the 
required number of school places is shared proportionately. 

2.15 The CIL Regulation 122 (2) compliance of this approach is dealt with by Gary Lees in 
his Proof of Evidence. NCC is not acting appropriately in seeking to secure payments 
from the Appeal site to reflect as assumption of child yields from sites that do not 
have planning permission and may not come forward. If they do, they will have to 
mitigate their impact based on the best evidence at the time. 

2.16 The fourth paragraph states: 

The total number of secondary aged pupils generated by 1552 dwellings would be 
248 which would cost £7,506,960 to accommodate (based on 248 pupils x £30,270 
per place), which would equate to £2,430 per dwelling if shared between all local 
plan and windfall sites, including the appeal site (i.e., 3089 dwellings). Therefore, the 
financial contribution requested from the appeal site is £729,000, to mitigate the 
cumulative impact of the development. 

2.17 This figure is clearly excessive as it includes the impact of 1,177 dwellings that are of 
no greater status than draft allocations in a Plan that the Council accepts has limited 
weight, are not the subject of planning applications, and may never come forward. 
Beyond this, almost all the rest of the 735 dwellings (1,912 – 1,177) do not have 
planning permission even if they are the subject of an application. This is clearly 
inappropriate, and as a result inflates the financial contribution being requested 
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against this development. This is all while there is significant spare capacity in the 
Secondary Schools close to this development currently, and forecast in the future, as 
outlined in the Appellant’s Education Statement of Case. 

2.18 The fifth paragraph states: 

It is recognised that this contribution is required based on a ‘worst-case-scenario’ and 
that there is uncertainty over whether all the sites listed below would secure consent. 

2.19 NCC acknowledge in this statement that their approach is likely to be excessive, as it 
relies on a significant number of assumptions. It does not, for example, factor in the 
fact that a proportion of the dwellings will be one bedroom dwellings, and therefore 
unlikely to accommodate any Secondary School aged children, or accommodation 
for the over 55’s, which again, is very unlikely to accommodate any Secondary 
School aged children. A formula approach as applied in this area is too crude an 
instrument to be able to be directly related to a specific development. 

2.20 The fifth paragraph continues: 

However, given the current housing land supply in the district and the advanced 
status of the draft ALP (undergoing examination) it is considered appropriate to have 
regard to the cumulative impact of these proposals on education infrastructure. 
Paragraph 100 of the NPPF requires decision maker to give great wight [sic] to the 
need to expand schools through decisions on applications. 

2.21 Paragraph 100 of the NPPF states: 
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2.22 The clear issue here is that the need to expand school provision has not yet been 
proven. As the Education Statement of Case highlights, there were (2023/24 
academic year) 276 spare places in Years 7-11 in the four closest schools to this 
development. NCC discuss 246 spare places when factoring in all of the 
developments with planning permission up to April 2024. The latest School Capacity 
Projections show 522 spare places (the housing equivalent of over 3,262 dwellings) 
in the Kirby/Sutton Secondary Planning Area by the end of the decade. There are 
forecast to be 128 spare places in Year 7 alone by the end of the decade, whereas 
this development is expected to accommodate just 48 Secondary School aged 
children, or around 10 per Year Group. This position of surplus is also consistent with 
the October 2024 Infrastructure Delivery Plan Update produced by the District 
Council with input from NCC to inform the emerging Local Plan (CD 12.26, page 16) 
which says that in Kirkby and Sutton there is forecast to be sufficient places to meet 
future needs, although the position is different in Hucknall. This is shown below: 
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2.23 If it is the case, as per the October 2024 Infrastructure Delivery Plan Update, that 
there is expected to be sufficient capacity in the Kirkby/Sutton Secondary Planning 
Area, then there is no justification for planning obligations, as per ADC’s and NCC’s 
own evidence. The statement regarding the Kirkby/Sutton Secondary Planning 
confirms the outcomes of the Appellant’s Education Statement of Case. 

2.24 The final paragraph states the following: 

It should also be noted that the planning inspectorate has previously shown support 
for the principle of addressing cumulative education impacts within Ashfield. The 
following statement is taken from the appeal decision relating to a proposed 
development of 300 dwellings at Land off Ashland Road Sutton-in-Ashfield 
V/2020/0184 (Appeal Ref: APP/W3005/W/21/3274818): 

“Appropriate financial contribution towards primary education provision: This would 
be on the basis that despite a current relatively small surplus of places, there is 
sufficient certainty that enough other new residential developments will come 
forward, such that the proposed development when considered cumulatively with 
those others (undetermined planning applications or extant planning permissions) 
would result in a shortfall of places and the need for a new school. This would be in 
accordance with paragraph 95 of the Framework which states amongst other things 
that it is important that a sufficient choice of school places is available to meet the 
needs of existing and new communities” (PlNS, December 2021). 
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2.25 There is a fundamental difference between the Ashland Road West decision and this 
Appeal. That is that the Education contribution was not scrutinised in the Ashland 
Road West Appeal. Paragraph 69 of the Decision states that Planning Obligations 
have been submitted within a Section 106 Agreement (s106)... In contrast, Gary Lees 
and I are raising fundamental issues with NCC’s approach that have required more 
scrutiny, and a decision to be made on the appropriateness of the approach by the 
Inspector. There was no Education Consultant called in the Ashland Road West 
Appeal, and a joined up approach between the Appellant and NCC in relation to that 
case meant that no in depth scrutiny was necessary. 

2.26 On the basis of the new consultation response, two points are evident. Firstly, the 
number of spare places forecast has increased considerably between March 2024 
and December 2024. Second, based on the spare capacity currently, and forecast in 
the future, planning obligations cannot be said to make the development acceptable 
in planning terms. Further there is a fundamental and unexplained contradiction 
between the evidence complied by the District Council with input from NCC for the 
emerging Local Plan and the latest Statement to this Inquiry by NCC. 

Conclusion 

3.1 I was instructed by the Appellant to prepare this written Rebuttal in response to the 
updated consultation response. The new data does not change the conclusion of the 
Appellant’s Education Statement of Case dated 10th December 2024. That is that 
there is no justification for planning obligations, nor is there any Education related 
reason why this development cannot progress. 
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4 Appendix A 

4.1 Recreation Ground, Hardwick Lane, Sutton in Ashfield Committee Report sections on 
Education (17th April 2024): 
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