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THIS AGREEMENT Is made as a Deed on the 2G ™

¥

e Bl ¥ !
day of OC'}O!OC/

Two Thousand and Seventeen

BETWEEN:

(1)

@

GLEESON REGENERATION LIMITED (Company Registration Number 03920096)
whose registered office Is situated at 6 Europa Court, Sheffield Buslness Park,
Sheffield, S9 1XE (“the Owner”); and

ASHFIELD DISTRICT COUNCIL of Urban Road, Kirkby in Ashfield, thﬂngham
NG17 8DA (“the District Council”)

RECITALS:

A.

The District Councll Is the Local Planning Authority for the purposes of the Act for
the area within which the Application Land Is situated.

The District Council Is a Princlpal Council within the meaning of the Local Government
Act 1972,

The Owner Is the freehold owner of the Application Land registered at HM Land
Registry with title absolute under title number NT521876.

The Owner submll;ted the Planning Application to the District Councli.

The District Council has resolved to grant the Planning Permission for the
Development subject to certain conditions and the completion of this Agreement.

The Owner has agreed to enter Into this Agreement with the intent that its Interest
In the Application Land shall be subject to the covenants and obligations contalned
herein and with the Intentlon that those covenants and obligations should create
planning obligations pursuant to Section 106 of the Act.

The District Council is satisfled that the provisions of this Agreement and the
Planning obligations contalned herein comply with their respective policies In relation
to Section 106 of the Act and are sufficient In respect thereof.

OPERATIVE PROVISIONS:

1.

1.1

“Act"

PEFINITIONS AND INTERPRETATION
In this Agreement the following expresslons shall have the following meanings:

the Town & Country Planning Act 1990 as amended
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“Application Land”

“Commencement of
Development”

“Development”

means the land shown edged red on the Plan

means the earliest date on which any of the material
operations (as defined by Section 56(4) of the Act)
pursuant to the implementation of the Development
pursuant to the Planning Permission Is begun save that
irespective of the provislons of Section 56(4) of the Act
none of the following operations shall constitute a material
operation for the purposes of constituting Commencement
of Development

(i) trial holes or other operations to establish the
ground conditions of the relevant part of the
Application Land, site survey work, or works of

remediation

()  archaeological investigations on the relevant part of
the Application Land

(i) any works of demolition or site clearance
(lv) any structural planting or landscaping works

{v) ecologlcal or nature conservation works assoclated
with the relevant Development

(vl) construction of site compounds boundary fencing or
hoardings

(vii) construction of access or highway works or provision
of services (including dralnage and media)

{vili) any other preparatory works agreed in writing with
the District Council -

.’and "Commence” and *Commencement Date” shall be

Interpreted accordingly

means the development described In the Planning
Application and to be carried out pursuant to the Planning
Permission being the residentlal development of the
Application Land for a total of 118 Dwellings and



assocfated works including demolition of an existing
property to create access

“Dwelllng(sj" means a dwelling bulit pursuant to the Planning Permission
as the case may be

"Education Contribution” means the sum of Two Hundred and Eighty Nine Thousand
Three Hundred and Thirty Three Pounds (£289,333.00)
Index Linked payable by the Owner to the District Council
In accordance with the provisions of clause 3.1 being:

(i) Two Hundred and Elghty Six Thousand Threg
Hundred and Seventy Five Pounds
(£286,375.00) Index Linked for the cost of 25
additional primary school places at Mapplewells
Primary Schoo! (at a cost of Eleven Thousand
Four Hundred and Fifty Five - Pounds
(£11,455.00) Index Linked per place); and

(I} the balance of Two Thousand Nine Hundred and
Fifty_Eight. Pounds (£2,958.00) Index Linked
‘payable towards the provision of education
facilities at secondary schools within the viclnity

of the Development

“Highways Contribution”: means the sum o6f Fifty Five Thousand Six Hundred and

Sixty Seven Pounds {£55,667.00) Index Linked payable by
] the Owner to the District Councll In accordance with the
provislons of clause 3.2 towards jmprovements to the A38

) .
corridor
k
) “"Housing Need” means & person who 'meets the criterla for the
Government’s ‘Help to Buy’ scheme or any Government
b shared equity scheme which may replace the ‘Help to Buy’
3 scheme whereby eligible persons can purchase a share In
the Dwelling with mortgage and loan assistance and
) restrictions on sub-letting
b
“Index Linked” means the application to the sum concerned of the
b Indexation set out in the Schedule hereto
b
]
h
3
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“Low Cost Market Housing” means the 24 Dwellings to be provided as part of the

"Occupation”

“Plan”

“"Planning Application”

“Planning Permlission”

"Public Open
Contribution”

‘Space

Development and disposed of through the Owner's own
shared equity product or through other schemes such as
the Government's ‘Help to Buy’ scheme

and “Low Cost Market Housing Unit” shall mean a
Dwelling provided pursuant to this definition

means In relation to the Development beneficial
occupation pursuant to either the Planning Permission as
the case may be of any part of It for residential purposes
but shall not Include

(i) daytime occupation by workmen Involved In the
erection fitting out or decoration of any part of the

Development; or

(i) the use of any Dwelling for the marketing of the
Development; or

the storage of plant and materlals

and “Occupy” and “Oaupied'f shall be construed
accordingly

means the plén attached hereto

means the planning application submitted to the District
Councll and allocated reference number V/2016/0487

‘applying for residential developnﬁent of 118 Dwellings and

associated works Including demolition of an existing
property to create access .

means the planning permission to be granted by the

District Councll pursuant to the Planning Application

means the sum of Three Hundred and Six Thousand
Pounds (£306,000.00) Index Linked payable by the Owner
to the District Council In accordance with the provisions of
clause 3.3 to be applied as follows:
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() Two Hundred and Four Thousand Pounds
(£204,000.00) Index Linked towards the
prm)lslon of public realm improvements to Sutton
Old Market Place, Albert Square, Portland Square
as identifled in the Sutton Locallty Plan; and

() One Hundred and Two Thousand Pounds
(£102,000.00) Index Linked towards the
provision of improvements to the play and young
people’s areas of Charnwood Play Area and/or
Ashfield Park Play Area and/or Huthwaite Welfare
as Identiffed in the Sutton Locality Pian. -

“Viabllity Assessment” means an assessment of the viabllity of the Development

1.2

1.3

1.4

1.5

1.6

1.7

(as a whole) being a re-assessment of the viability agreed
at the determination of the Planning Application and based
upon the actual returns at the time the re-assessment is
undertaken to determine the viabllity of the Development
agalnst the contributions secured In this Agreement and to
determine whether any further contributlons are to be paid
in lieu of the lack of provision of affordable housing (as
defined In the National Planning Policy Framework 201.2)
as part of the Development

Words In this Agreement Importing the singular meaning shall where the context
so admits include the plural meaning and vice versa.

Words In this Agreement of the masculine gender shall include the feminine and
neuter genders and vice versa and words denoting natural persons shall include

corporations and vice versa.

References In this Agreement to any statutes or statutory instruments shall Include
and refer to any statute or statutory instrument amending consolldating or
replacing them respectively from time to time and for the time belng in force.

Where In this Agreement reference is made to a Clause Schedule or plan such
reference (unless the context otherwise requires) Is a reference to a Clause or
Schedule of or in the case of a plan attached to this Agreement.’

Covenants made hereunder on the part of the District Council shal! be enforceable
against the District Council and any statutory successor to It as planning authority.

The expresslon “the Owner” shall where the context so admits include Its

successors and assigns.



2. GENERAL PROVISIONS
Statutory Authority
2.1 This Agreement and each of the covenants glven by the Owner contalned herein is

a planning obligation and is made pursuant to Section 106 of the Act.

2.2 The covenants by the Owner contalned herein shall be enforceable by the District
Council.

Liabllity

2.3 The covenants glven by the Owner contained hereln are made with the intent that

the covenants will bind Its Interest In the Application. Land and those obligatlons
shall be binding on and enforceable against their successors In title or assigns of
the Application Land as appropriate and subject to clause 2.5 those deriving title
under the Owner PROVIDED THAT without prejudice to the enforcement of
covenants agalnst successors in title no person shall be ilable for any breach or
non-performance of the covenants contalned herein or for the performance of any
obligatiens which arise from the carrying out of the Developmenrt pursuant to the
Planning Permission as appropriate on and In respect of any land of which he Is no
longer selsed save in respect of any prior subslisting breach.

24 Nothing in this Agreement shall prohibit or Hmit the right to develop any part of the
Application Land in accordance with a planning permission (ofher than fhe Planning
Permission as defined hereln or any renewal thereof} granted (whether or not on
appeal) after the date of this Agreement In respect of which development this
Agreement wlll not apply PROVIDED THAT the obligations in this Agreement can
be applled to any planning permission granted subsequent to the grant of the
Planning Permission as herein defined by agreement between the Owner and the
District Council as evidenced by a supplemental deed.

2.5 The covenants contained in thls Agreement shall not be enforceable against
individual purchasers or lessees of Dwellings on the Application Land constructed
pursuant to the Planning Permission or agalnst statutory undertakers In relation to
any parts of the Application Land acquired by them for electricity sub-statlons gas
governor stations or pumping statlons or against anyone whose only interest in the
Application Land or any part of it is in the nature of the benefit of an easement or
covenant.

2.6 In the event that the Owner disposes of its Interest In the Application Land or any
part thereof (other than a disposal to a purchaser of a DWeIIing) he shall within
twenty-eight days of such disposal give written notice of the name and address of
Its successars In title to the District Council together with sufficlent detalls of the
land included in the disposal to allow Its identificatlon.
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Contingencles

2,7

2.8

2.9

2.10

The obligations in this Agreement shall be condltional upon the Issuing of the
Planning Permission and the Commencement of Development and save for this
clause and clauses 2.8, 2.11, 2.13, 2.15, 2.17, 2.18 and 3.6 which shall come in
to effect upon completion of this Agreement then untli such time all other provisions
not hereln spe¢ifled shall be of no effect.

In the event of the Planning Permisslon expiring or In the event of the quashing or
revocation of the Planning Permission the -obligations relating to the Planning
Permission under this Ag_reemeht shall cease absolutely and the District Council
shall upon written request from the Qwner procure that any entry referring to this
Agreement in the Register of Local Land Charges shall be removed forthwith upon
request of the Owner,

Where thls Agreement is released in part by a future agreement, the District
Councll shall upon written request from the Owner place a note agalnst the entry
made in the Register of Local Land Charges stating which obligations no longer
have effect.

If the Owner makes a request in writing for the District Council to place a note
agalnst the entry made in the Register of Local Land Charges stating which
obligations under this Agréement have been discharged and complled with, the
District Council will place such a note against the entry to the extent which such
obligations are deemed by the District Councll to have been discharged and
complied with under the terms of this Agreement.

Commencement of Development

2.11

The Owner shall glve the District Councli seven days’ notice In advance of the
Commencement of Development pursuant to the Planning Permission and the date
on which Commencement of Development has taken place shall be confirmed by
exchange of correspondence between the Owner and the District Council
PROVIDED THAT default in glvlng.notloe or ‘conflrming the date by exchange of
correspondence shall not prevent Commencement of Development occurrlng;

Determination by Expert

2.12

Notwithstanding any specific provision in this Agreement In the event of any dispute
between the Owner and the District Councll concerning this Agreement Including
any dispute as to whether or not an obllgation has been performed or matter to be
agreed under any of the provisions of this Agreement the matter may at the written
optlon of any relevant party (notice of which shaI'I be givén to the other party or
parties) be referred to such expert as they may agree or (in default of agreement



within 20 working days of the date of glving of the notice) appointed by the
Chairman for the time being of the Planning and Environment Bar Association
whose appointment shall be conducted on the following terms:

2.12.1 The person to be appolnted pursuant to Clause 2.12 shall If possible be
a person having fifteen years or more relevant post-qualification
experiende of the Issue In dispute and projects comprising works of the
scale and nature of the Development and of the particular Issue in

dispute.

2.12.2 The reference to the expert shall be on terms that:

2.12,2.1

2.12,2.2

2.12.2.3

2.12.2.4

2.12.2.5

2.12.2.6

Time Perlods

the’ expert shall afford the parties to the dispute an
opportunity to make representations to him/her in writing
and If he/she so dlrects to make submissions on one
another’s representation;

the expert shall be able to stipulate perlod; of time for the
making of such submisslions and representations;

the expert shail be bound to have regard to the said
submissions and representations;

the expert shall have the power to a'_ward the costs of the
determination In favour of either party at the expense of
the other In the event that the expert shall consider that
the said other party has acted unreasonably and the
extent of the costs awarded shail reflect the extent and
effect of sald unreasonable behaviour;

the expert shall be limited in his findings to theé proposals
put by.either party or a proposal faliing between both of
them; and

the findings of the expert shall save In the case of

manifest materlal error be final and binding on the Owner
and the District Council save that the parties retain.the
right to refer to the Courts on a matter of law.

2.13 It is agreed between the parties that any of the periods specified In the Agreement

may be extended by mutual agreement In writing between the Owner and the

District Councll.



Approvals

2.14

Notices

2.15

2.16

For the purposes of thlé Agreement where a party Is required to make a request,

_give conflrmation, approval or consent, express satisfaction with, agree to vary, or

to give notice of any matter, such request, conflrmation, approval, consent,
expression of satisfaction, agreement to vary, or notice shall be deemed to have
not been glven or expressed unless glven or expressed In writing and shall not be
unreasonably withheld or delayed.

The service of notices and communications pursuant to this Agreement shall be
sent to the addressee at the address stated in this Agreement or at such other
address as the addressee shall have notified to the others In writing.

Notices and communications under this Agreement may be sent by personal
dellvery or by First Class Post (recorded dellvery) and any notice or communication
sent by First Class Post (recorded dellvery) and correctly addressed shall be
conclusively deemed to have been recelved by the addressee on the second
business day following the date of posting.

Exclusion of the Contracts (Rights of Third Parties) Act 1999

2.17

Nothing herein contained or implled shall give or be construed as giving rights,
privileges, powers or enforceability other than to the specific parties executing this
document and their sucgessors (if aﬁy) as defined herein and the provisions of the
Contracts (Rights of Third Partles) Act 1999 and any benefits or rights which could
arise therefrom are expressly excluded to the intent that no third party within the
meaning of that Act shall have any rights of enforcement In respect of any matter
hereln contalned.

Vold Provisions

2.18

If any provislon of this Agreement Is declared b'y any judicial or other competent
authority to be vold. voldable lllegal or otherwise unenforceable the remaining
provislons of this Agreement shall continue In full force and effect and the parties
shall amend that provision in such reasonable manner as achleves the intention of
the parties without illegality provided that any party may seek the consent of the
other or others to the termination of this Agreement on such terms as may In all
the circumstances be reasonable If the effect of the forgoing provlsions would be
to defeat the original Intention of the parties.
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No Fetter of Discretion

2.19 Save as permitted by law-In equlty nothing contalned or Implied in this Agreement
shall prejudice or affect the rights powers duties and obllgations of the District
Councll In its rights powers duties and obilgations under all public and private
statutes bylaws and regulations which may be as fully and effectually exercised as
if the District Council were not a party to this Agreement.

Effect of any Waiver

2.20 No waiver (whether express or Implled) by the District Councli of any breach or

default by the Owner In performing or observing any of the terms or conditions of
this Agreement.shall constitute a continulng walver and no such waiver shall
prevent the District Council (as relevant) from enforcing any of the sald terms or
condltlons or from acting upon any subsequent breach or default In respect thereof

by the Owner.

General Requirement to Co-operate

2.21

Interest

2.22

3.

Without prejudice to its statutory duties the District Councll and the Owner shall
act in good faith and shall co-operate _wlth' each other to facliitate the discharge
and performance of the obligations of the other contained within this.Agreement
within the timescales specified.

It Is hereby agreed that if any payment due to the District Council under this
Agreement [s paid late interest will be payable from the date the payment s due
to the date of payment at 8% above the Bank of England base lending rate

prevalling at the time.

OWNER’'S COVENANTS TO THE DISTRICT COUNCIL

Education Contrlbution

3.1 The Owner covenants with the District Councll to pay the Education Contribution to
-the District Councll as follows:
3.1.1 To pay the Education Contribution prior to the first Occupation of the
59t Dwelllng to be Occupied on the Application, Land; and
3.1.2 Not to allow, permit or suffer to be Occupied any more than 58 Dwellings
on the Application Land unless and untll the Education Contribution has
been pald to the District Council.

Highways Contribution

10
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3.2 The Owner covenants with the District Councl! to pay the Highways Contribution as

follows:

3.2,1

3.2.2

To pay the Highways Contribution prior to the flrst Occupation of the
59t Dwelling to be Occupled on the Application Land; and

Not to allow, permit or suffer to be Occupied any more than 58 Dwellings
on the Application Land uniess and until the Highways Contribution has
been paid to the District Councll.

Public Open Space Contribution

3.3 The Owner covenants with the District Council to pay the Public Open Space
Contribution as follows:

3.3.1

3.3.2

To pay the Public Open Space Contribution following the first Occupation
of the 59" Dwelling to be Occupled on the Application Land; and

Not to allow, permit or suffer to be Occupled any more than 58 Dvyellings
on the Application Land unless and untll the Publlc Open Space
Contribution has been pald to the District Councll.

Low Cost Market Housling

3.4 The Owner covenants with the District Councll as follows:

3.4.1

3.4.2

3.4.3

Viabllity Review

To provide 24 Dweliings as Low Cost Market Housing as part of the
Development at least 12 of which shall be constructed as part of the
first 50 Dwellings constructed;

To glve to the District Council not less than four weeks’ written notlce
of avallabllity of Occupation of a Low Cost Market Houslng Unit and
during such perlod the District Councll may nominate to the Owner a
prospective purchaser (or purchasers) from the District Council’'s own
housing register and the Owner shall offer to sell that Low Cost Market
Housing Unit to the District Councll’s nominee; and

In the event the District Council does not offer a nomination pursuant
to clause 3.4.2 above the Owner covenants to dispose of such Low Cost
Market Housing Unlt to a person or persons In Housing Need,

3.5 The Owner covenants with the District Council as follows:

11



3.5.1 To notify the District Council upon Occupation of the 45t and 50%
Dwelling and uponpccupation of .the 50% Dweliing to undertake a
Vlabiiity Assgssmeﬁt and to use reasonable endeavours to ensure the
Viability Assessment is carried out, completed and submitted to the
District Councll for approvél within 28 days of the Occupation of the 50t

Dwelling; and

3.5.2 In the event that the Viabllity Assessment as approved by the District
Council determines that further contributions lshould' be made, the
Owner shall pay those contributions to the District Council within 28

days .

District Council’s Legal Costs

3.6 The Owner covenants with the District Council to pay the District Council’s
reasonable iegal costs In respect of the preparation of this Agreement on its

execution.

4. DISTRICT COUNCIL'S COVENANTS TO THE OWNER

4.1 The District Councll covenants with the Owner as follows:

Education Contribution

4,1.1 To pass to Nottinghamshlre County Council the Education Contribution or any part
thereof following receipt of written confirmation from Nottinghamshire County

Councll that:

4.1.1.1

4.1.1.2

4.1,.1.3

£286,375.00 (Index Linked) of the Education Contribution
shall be used solely towards the provision of new and/or
improvements of education facllitles Mapplewells Primary
School or such successor facllities as may replace those
schools and for no other purpose whatsoever;

the remaining £2,958.00 (Index Linked) of the Education
Contributlon solely towards the provislon of new and/or
Improvements of education facilities at secondary schools
within the vicinity of the Development; and-

If all or any part of the monles shall remain unexpended
after the period of five years from the date of payment of
the final tranche by the Owner to the District Council it
shall following reoeipt_ of a request from the District
Councll or the Owner repay such unexpended monies to
the District Councll together with interest thereon

12



calculated from the date of payment to the date of
repayment.

4.1.2 To forward to the Owner any monies received from Nottinghamshire County
Councll pursuant to clause 4.1.1 above.

Highways Contribution

4.2 To pass to Nottinghamshire County Councll the Hfghways Contribution or any part
thereof following receipt of written confirmation from Nottinghamshire Cbunty

Council that:

4.2.1.1 the Highways Contribution shall be used solely towards
the provision of Improvements to the A38 transport
corridor and for no other purpose whatsoever;

]
]
i3
]
)
B
' 4.2.1.2 If all or any part of the monles shall remain unexpended
D after the period of five years from the date of payment of
the final tranche by the Owner to the District Councl! it
} shall following recelpt of a request from the District
b Councll or the Owner repay such unexpended monies to
the District Council together with ‘Interest thereon
) calculated from the date of payment to the date of
) repayment.
B 4.2.2 To forward to the Owner any monles received from Nottinghamshire County
Counci! pursuant to clause 4.2.1 above.

Public Open Space Contribution
1]
4.2.3 To use the Public bpen Space Contribution solely as follows:
4,2.3.1 Two Hundred and Four Thousand Pounds (£204,000.00)

Index Linked of the Public Open Space Contribution shall
be used for public realm Improvements at Sutton Old
Market Place, Albert Square and Portland Square as the
District Council conslders appropriate; and

4.2.3.2 the remaining One Hundred and Two Thousand Pounds
(£102,000.00) Index Linked of the Public Open Space
Contributlon pald shall be used for the provision of
facllities at Charnwood Play Area and/or Ashfleld Park Play
Area and/or Huthwalte Welfare.

)
}
)
b
)
)
)
)
)
)
)
)

)

'
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4.2.4 If all or any part of the Pubiic Open Space Contribution shall remain unexpended
after the 'period of five years from the date of payment of the final tranche by the
Owrier to the Dlstrict Coundil it shall following recelpt of a request from the Owner
repay such unexpended monles to the Owner together with Interest thereon
calculated from the date of payment to the date of repayment.

Viability Review
4.2.5 In the event that the Viabllity Assessment as approved by the District Councll
determines that further contributions should be made, to apply those

centributions in equél measure towards public open space and education
requirements within the viclnity of the Development.

Monlitoring

4.2.6 Following receipt of a written request from the Owner to produce full details of
the expenditure of ail monles paid pursuant to clause 3 of this Agreement.

Issue of Planning Permission

4,2.7 To issue the Planning Permission within three working days of completion of this
Agreement.

14
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THE SCHEDULE

INDEXATION PROVISIONS

In this Schedule:-

"Index" means the Retall Prices Index ("RPI") as published by the Office for
National Statlistics or any successor bbdy or such othElj index as shall be agreed
between the Owner and the District Council.

"Base Index Date™ means the date of this Agreement.

"Base Index Figure™ means the flgure published In respect of the Index
immediately prior to the Base Index Date.

"Final Index ﬁgure" means the figure published or otherwise agreed or
determined In respect of the Index immedlately prior to the respective dates upon
which the relevant contribution is pald.

The relevant contribution shall be increased by such sum, if any, in pounds sterling
as shall be equal to the sum calculateq according to the folloewing formula:-

Increased Sum = AXC
B
Where: "A" equals the relevant contributlon
"B" equals the Base Index Figure
"C" equals the Final Index Figure

If after the Base Index Date there should be any change In the Base Index Figure
by reference to which changes in the Index are calculated, the flgure taken to be
shown In the Index after such change shall be the figure which would have been
shown in the Index If the sald Base Index Figure had been retained and the
appropriate reconcillation shail be made.

If ‘any substitution for the said RPI or any index preyiously substituted therefore
shall occur, the parties hereto shall endeavour to agree the appropriate
reconciliation between the Index substituted on the one hand and the RPI gr any

-Index previously substltuted therefore on the other hand.

15
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IN WITNESS whereof the partles hereto have executed this Agreement as a Deed on the
date first above written

SIGNED as a DEED by

GLEESON REGENERATION
LIMITED
acting by:

)
)
)

Director

Director/Se

THE COMMON SEAL OF
ASHFIELD DISTRICT COUNCIL
was hereunto affixed in the presence of: -

e CO_

Ns® S St






